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7KH (DUQHG ,QFRPH7D[ &UHGLW �(,7&� RU WKH (DUQHG ,QFRPH&UHGLW

�(,&� LV D UHIXQGDEOH IHGHUDO LQFRPH WD[ FUHGLW IRU ORZ�LQFRPH ZRUNHUV�
LQWHQGHG WR SURYLGH DQ LQFHQWLYH WR ZRUN� 7KH FUHGLW UHGXFHV WKH DPRXQW
RI )HGHUDO WD[ RZHG DQG FDQ UHVXOW LQ D UHIXQG FKHFN ZKHQ WKH (,7&
H[FHHGV WKH DPRXQW RI WD[HV RZHG� 7KH DPRXQW RI WKH UHIXQG GHSHQGV
SULPDULO\ RQ D WD[SD\HU¶V HDUQLQJV DQG WKH QXPEHU RI FKLOGUHQ LQ WKH
KRXVHKROG�
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,QFOXGLQJ WKH IDFW WKDW &RFNHWW ZDV VWDEEHG �� WLPHV E\ KHU KXVEDQG

ZKHQ VKH ZDV SUHJQDQW LQ WKH ODWH ����V DQG WKH IDFW WKDW KHU VRQ KDG
EHHQ PXUGHUHG LQ �����
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'U� -DFNVRQ FRQFOXGHV LQ KLV UHSRUW RQ WKH UHVXOWV RI WKH WHVW WKDW

³>S@HUVRQV ZLWK WKLV EURDG�UDQJLQJ IRUP RI SURILOH HOHYDWLRQ RIWHQ DUH

GLDJQRVHG DV VHULRXVO\ PHQWDOO\ LOO DQG WKH\ H[KLELW SDWWHUQV LQGLFDWLYH RI

ERWK D WKRXJKW DQG D PRRG GLVRUGHU � � � � /RZ VHOI�HVWHHP DQG ODFN RI

FRSLQJ DELOLWLHV FR�H[LVWZLWK LPSDLUHG MXGJPHQW� SHUFHSWXDO DQG FRJQLWLYH

LPSDLUPHQW� DQG D KHLJKWHQHG OHYHO RI LPSXOVLYH EHKDYLRUV�´ 7KHVH

UHVXOWV DUH VXSSRUWLYH RI WKH GRFWRUV¶ RSLQLRQV� DQG IXUWKHUPRUH GR QRW

VXSSRUW WKH FRQWHQWLRQ WKDW &RFNHWW¶V PHQWDO GLIILFXOWLHV DUH VLPSO\ GXH WR

WKH JULHI RI KDYLQJ ORVW KHU VRQ LQ $XJXVW �����
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)RU H[DPSOH� VKH XQLIRUPO\ SXW GRZQ RQ HYHU\ IRUP WKDW WKHVH

ZRPHQ ZHUH ³FDUH SURYLGHUV�´ DQG VWDWHG LQ KHU LQWHUYLHZ ZLWK 'U�

-DFNVRQ ³WKDW VKH KHOSHG RWKHU SHRSOH WR ILOH IRU WD[ UHIXQGV EHFDXVH WKH

HPSOR\PHQW FLUFXPVWDQFHV RI WKRVH SHRSOH OHJLWLPDWHO\ HQWLWOHG WKHP WR

VXFK UHIXQGV�´ &RFNHWW¶V KLVWRU\ UHYHDOV WKDW VKH ZDV HVSHFLDOO\ VHQVLWLYH

WR KHOSLQJ FDUH SURYLGHUV� DV VKH KDG DW PDQ\ GLIIHUHQW WLPHV LQ KHU OLIH

EHHQ D FDUHWDNHU� KDYLQJ WDNHQ FDUH RI KHU DLOLQJPRWKHU� KHU RZQ FKLOGUHQ�

KHU EURWKHU¶V WKUHH FKLOGUHQ� DQG RI FRXUVH� VKH ZDV D QXUVH� 6KH EHOLHYHG

WKDW VKH ZDV KHOSLQJ WKHVH LPSRYHULVKHG PRWKHUV DQG IXUWKHUPRUH KDG

H[SUHVVHG WR KHU VLVWHU SDUDQRLG GHOXVLRQV� VWDWLQJ WKDW VKH GLG QRW WUXVW

WKH JRYHUQPHQW DQG WKDW ³SHRSOH ZHUH EUDLQZDVKHG�´

*$&� '"�$&�"#�"�1#�"�'#��1�'�&�%$,�1�'�1 �$,�����"�"#�"�'#�
&%&$C"�9$�1�"#�"�'#��1�'�"�)#$%)���;��;%$,��$�"#���� !'��� 
"#�"�'#��&%&�$�"�*$&� '"�$&�"#�"�'#��1�'�#���%$,�"#��1�!�$
�� �1#�!�'#��� ��� �&� "#�� "�@�'� "�� �%���B*"�  �"#� � "#�"�#� 
=*&,!�$"�1�'�%!��% �&�'��"#�"�'#��*$&� '"��&�#� ��)"%�$'��'
#���%$,�"#�'��1�!�$���$&�"#*'�'#��#�&� �"%�$��%I�&�"#���%�'�

�

�* "#� !� ��� "#�� ,�<� $!�$"C'� <%'%�$� ��� ��)9�""� �'� �
'��#%'"%)�"�&�) %!%$���%'�1��9�$�&�B;�"#����)"�"#�"�'#��#�&$C"
!�$�,�&�"���%���#� ��1$�"�@� �"* $'��<� �"#%'��� %�&��$&�#� 
�%$�$)%���,�%$�� �!�"#%'�')#�!��1�'�������������'%$)��'#�
)����)"�&�$�"#%$,�%$�"#��<�'"�!�=� %";����)�'�'����#%'�%'��$�*,#
�<%&�$)��"��'*,,�'"�"#�"���)9�""�#�&���'%,$%�%)�$"�;�%!��% �&
�B%�%";� "�� �@� )%'�� "#�� ��1� � ���  ��'�$� �'�  �E*% �&� B;� "#�
	�$"�$)%$,�6*%&��%$�'�����"#�*,#�"#���<%&�$)��)�*�&�B�� ��&
"��'*,,�'"��"#� 1%'���"#��&%'" %)"�)�* "�&%&�$�"�)�!!%"�)��� 
�  � �%$�"#%'�)�'��B;�&��� "%$,�&�1$1� &����

�*

�� � "#��  ��'�$'� ,%<�$� �B�<��� 1�� ���
�+� ��)9�""C'
'�$"�$)��

�- ������������������������ �����������

�������������

�������
�������������

	
����
��
���� �% )*%"� 0*&,��� &%''�$"%$,�� � 
� &�� $�"
�, ���1%"#� "#��!�=� %";C'�)�$)�*'%�$� "#�"�F%"� %'���''%B��� "�
 �)�$)%��� "#�� =* ;�<� &%)"�1%"#� "#�� �@%'"�$)�G������)9�""C'
����,�&�'%,$%�%)�$"�;� �&*)�&�!�$"���)���)%";��'���!�""� ���
��1���
���'��&��$�"��, ���1%"#�"#��!�=� %";C'�)�$)�*'%�$�"#�"
"#�� �)� &�'*��� "'�"#��&%'" %)"�)�* "C'���)"*���)�$)�*'%�$���

"#� ��� ���������+

�+


"�%'��, ��&�"#�"���"�'�$"�$)%$,��"#��&%'" %)"�)�* "�)�$$�"� ��;
�$� �� �%$&%$,� "#�"� &% �)"�;� )�$��%)"'�1%"#� "#�� =* ;C'�<� &%)"�
�����������������������3�H���.&��H����H-�>�"#��% ��3���?�������
���������.��
�	����3�>3��3?���
$�) %!%$���"�@�� �*&�)�'�'��"#�
6�<� $!�$"� !*'"� �'"�B�%'#� "#�"� "#�� &���$&�$"� �)"�&
F1%���*��;G��"�"#��"%!�����"#������$'���������������������������
H�-�
�	����3��3���>����?�����$, �''�&�)%&�&�"#�"��,%<�$�"#�
� ��%�� �"%�$��$&�)�!���@%";����"#��"�@���1'������ '�$�'#�*�&
$�"�B��� �'�)*"�&��� ���%�%$,�"���&#� ��"����"�@���1�*$��''�"#�
%$&%<%&*���9$�1����"#����1��$&�)�$')%�*'�;�&%' �,� &�&�%"�
���������"�����3������#*'��"#��"�@���1'�� ���$��@)��"%�$�"��"#�
,�$� ���  *��� "#�"� %,$� �$)�� ��� "#�� ��1� %'� $�� &���$'�� "�
) %!%$���� �'�)*"%�$���������))� &%$,�;��"���%$&���)9�""�,*%�";
���<%���"%$,�A�4���>3?��"#��=* ;�1�'� �E*% �&�"���%$&�"#�"�'#�
F1%���*��;G��%&�&��$&��''%'"�&�%$�"#��� ��� �"%�$�������'��"�@
 �"* $'����������������������������--����3&�34���34-�>�"#��% �
��-�?�

�#��=* ;�%$�"#%'�)�'��1�'�%$'" *)"�&��$�"#�� �E*%'%"��!�$"��
'"�"���'������1'2

FD%���*��;G�!��$'���<��*$"� ;��%$"�$"%�$���<%���"%�$���
�� 9$�1$� ��,��� &*";�� � 
$� �"#� � 1� &'�� "�� �)"� 1%���*��;
!��$'� "�� �)"� <��*$"� %�;� �$&� &��%B� �"��;� 1%"#� "#�
'��)%�%)�%$"�$"�"��&��'�!�"#%$,�"#��(���$&�$"�9$�1�"#�
��1�� �#%B%"�&���D%���*�$�''�$�)�''� %�;�&���$&'��$�"#�



����������� ������������������������ ��

�
7KH PDMRULW\ FRUUHFWO\ UHFRJQL]HV WKDW ³LI D GRZQZDUG GHSDUWXUH

ZHUH DYDLODEOH RQO\ ZKHUH &RFNHWW KDG QRW DFWHG ZLOOIXOO\� WKHUH LV QR

TXHVWLRQ WKDW WKH MXGJH FRXOG QRW VXEVHTXHQWO\ ILQG E\ D SUHSRQGHUDQFH

RI WKH HYLGHQFH WKDW &RFNHWW KDG QRW DFWHG ZLOOIXOO\� VLQFH WKH MXU\ IRXQG

EH\RQG D UHDVRQDEOH GRXEW WKDW &RFNHWW DFWHG ZLOOIXOO\�´ 0DM� 2S� DW ���
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1RU GR , FRPSUHKHQG KRZ WKH PDMRULW\¶V K\SRWKHWLFDO FRQFHUQLQJ

D PHQWDOO\ UHWDUGHG SHUVRQ ZKR NQRZLQJO\ WKURZV D JUHQDGH LQWR D

QHLJKERU¶V \DUG SURYHV WKHLU SRLQW LQ &RFNHWW¶V FDVH� :KLOH LW PD\ EH

LOOXVWUDWLYH RI WKH JHQHUDO SULQFLSOH WKDW LW LV SRVVLEOH LQ FHUWDLQ FDVHV WR

UHFRQFLOH D MXU\ YHUGLFW ZLWK WKH H[LVWHQFH RI D VLJQLILFDQWO\ UHGXFHG

PHQWDO FDSDFLW\� , GR QRW VHH WKH DQDORJ\ WR WKLV FDVH� $V WKH 6XSUHPH

&RXUW UHFHQWO\ REVHUYHG�

PHQWDOO\ UHWDUGHG SHUVRQV IUHTXHQWO\ NQRZ WKH GLIIHUHQFH

EHWZHHQ ULJKW DQG ZURQJ DQG DUH FRPSHWHQW WR VWDQG WULDO�

%HFDXVH RI WKHLU LPSDLUPHQWV� KRZHYHU� E\ GHILQLWLRQ WKH\ KDYH

WKH\ KDYH GLPLQLVKHG FDSDFLWLHV WR XQGHUVWDQG DQG SURFHVV

LQIRUPDWLRQ� WR FRPPXQLFDWH� WR DEVWUDFWPLVWDNHV DQG OHDUQ IURP

H[SHULHQFH� WR HQJDJH LQ ORJLFDO UHDVRQLQJ� WR FRQWURO LPSXOVHV�

DQG WR XQGHUVWDQG WKH UHDFWLRQV RI RWKHUV� 7KHUH LV QR HYLGHQFH

WKDW WKH\ DUH PRUH OLNHO\ WR HQJDJH LQ FULPLQDO FRQGXFW WKDQ

RWKHUV� EXW WKHUH LV DEXQGDQW HYLGHQFH WKDW WKH\ RIWHQ DFW RQ

LPSXOVH UDWKHU WKDQ SXUVXDQW WR D SUHPHGLWDWHG SODQ� DQG WKDW LQ

JURXS VHWWLQJV WKH\ DUH IROORZHUV UDWKHU WKDQ OHDGHUV� 7KHLU

GHILFLHQFLHV GR QRW ZDUUDQW DQ H[HPSWLRQ IURP FULPLQDO

VDQFWLRQV� EXW WKH\ GR GLPLQLVK WKHLU SHUVRQDO FXOSDELOLW\�

$WNLQV Y� 9LUJLQLD� ��� 8�6� ���� ��� ������� :KDWHYHU &RFNHWW¶V
GLPLQLVKHG PHQWDO FDSDFLW\� LW GRHV QRW PHHW WKH GHILQLWLRQ RI D PHQWDOO\
UHWDUGHG SHUVRQ RU RWKHUZLVH DSSHDU DQDORJRXV� , WKHUHIRUH EHOLHYH WKH
PDMRULW\¶V H[DPSOH LV DQ LQDSSURSULDWH LOOXVWUDWLRQ RI WKHLU SRLQW WKDW
&RFNHWW¶V DOOHJHG FRJQLWLYH LPSDLUPHQW LV QRW LQFRQVLVWHQW ZLWK WKH MXU\¶V
ILQGLQJ RI ZLOOIXOQHVV�
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$OWKRXJK WKH GLVWULFW FRXUW GLG QRW H[SOLFLWO\ UHIHU WR LW� 0U�0LFKDHO

$EUDPVN\� D SV\FKRORJLVW� DOVR VXEPLWWHG D OHWWHU WR WKH GLVWULFW FRXUW DW
VHQWHQFLQJ� $EUDPVN\ ZURWH WKDW� EDVHG RQ KHU VHOI�UHSRUW� &RFNHWW ³LW
DSSHDUV WKDW WKLV ZRPDQ KDV VXIIHUHG IURP LQWHUPLWWHG LPPRELOL]LQJ
GHSUHVVLRQV RYHU WKH ODVW ILIWHHQ \HDUV´ DQG ³FRQWLQXHV WR EH DV EDIIOHG DV
EHIRUH� QHYHU FRPSUHKHQGLQJ WKDW VKH DFWXDOO\ GLG VRPHWKLQJ ZURQJ�´
&RFNHWW GLG QRW EHJLQ VHHLQJ $EUDPVN\ XQWLO $SULO �� ����� DERXW D ZHHN
DIWHU VKH ZDV LQGLFWHG�
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�
$W WKH VHQWHQFLQJ KHDULQJ� WKH GLVWULFW FRXUW UHMHFWHG WKH

*RYHUQPHQW¶V DUJXPHQW WKDW WKH ³NH\ LQTXLU\´ ZDV ZKHWKHU &RFNHWW ZDV
VXIIHULQJ IURP D GLPLQLVKHG PHQWDO FDSDFLW\ DW WKH WLPH RI WKH RIIHQVH�

7+( &2857� ,VQ¶W WKH NH\ LQTXLU\ KHUH ZKDW LV DQ
DSSURSULDWH VHQWHQFH IRU VRPHERG\ ZLWK KHU EDFNJURXQG� KHU
DJH� KHU LQYROYHPHQW DQG WKH ODFN RI VRSKLVWLFDWLRQ RI WKLV ZKROH
VFKHPH"

, PHDQ� LI , ZHUH WR WXUQ P\ EDFN DQG IRUJHW HYHU\WKLQJ ,
KHDUG DW WULDO� , ZRXOG WKLQN \RX ZHUH WDONLQJ DERXW D WD[
SURWHVWHU RU D ODUJH GROODU DPRXQW� <RX KDYH H[SHQGHG DQ
HQRUPRXV DPRXQW RI HQHUJ\ ZULWLQJ D ZRQGHUIXO EULHI DV WR DOO
RI WKH SRLQWV WKDW \RX KDYH MXVW UDLVHG� $QG QRZ \RX KDYH
UHSHDWHG WKHP LQ FRXUW MXVW LQ FDVH , GLGQ¶W XQGHUVWDQG \RXU
ZRQGHUIXO EULHI� %XW ZH¶UH QRW IDFHG ZLWK D PXOWLSOH UHSHDW
RIIHQGHU� :H¶UH QRW IDFHG ZLWK VRPHERG\ ZKR KDV
V\VWHPDWLFDOO\ UDLGHG WKH WUHDVXU\ RU DWWHPSWHG WR UDLG WKH
WUHDVXU\ LQ D ODUJH ZD\� :H¶UH WDONLQJ DERXW VRPHERG\ZKRZDV
LQYROYHG ZLWK DOO RI WKHVH FRXQWV ZLWK OHVV WKDQ �������� ZKLFK
LV±VKRXOG EH WDNHQ LQWR FRQVLGHUDWLRQ VRPHZKHUH LQ WKH OLQH�

,PHDQ� LW¶VZRQGHUIXO WKDW WKH ,QWHUQDO5HYHQXH6HUYLFHZDV
DEOH WR SUHYHQW WKH ORVV� $QG LW¶V WHUULEOH WKDW 0UV� &RFNHWW
DWWHPSWHG WR GHIUDXG WKH ,56� 7KRVH DUH JLYHQV� 1RZ� ZH DUH
IDFHG ZLWK D KXPDQ EHLQJ� $QG LW WURXEOHV PH D OLWWOH ELW WKDW WKH
ELJJHU HIIRUW WKDW \RX DUH SXWWLQJ LQWR WKLV FDVH ZRXOG LQGLFDWH
WKDW WKLV VRPHKRZ±WKH FRQGXFW RI 0UV� &RFNHWW VRPHKRZ ZDV D
WKUHDW WR WKH WUHDVXU\ RI WKH 8QLWHG 6WDWHV�

06� &2+(1� ,Q UHVSRQVH� <RXU +RQRU� WKH *RYHUQPHQW
VXEPLWV WKDW WKH JXLGHOLQHV� VHQWHQFLQJ JXLGHOLQHV WKHPVHOYHV
WDNH LQWR FRQVLGHUDWLRQ WKH DPRXQW RI ORVV LQ WKLV FDVH� 7KH
JXLGHOLQH UDQJH LV VLPSO\ �� WR �� PRQWKV� DQG WKDW JXLGHOLQH
UDQJH WDNHV LQWR DFFRXQW WKH DPRXQW RI ORVV WR WKH ,56�

7KH FRPPHQWV WKDW WKH &RXUW KDV PDGH PD\ EH WDNHQ LQWR
FRQVLGHUDWLRQ LQ GHWHUPLQLQJZKHWKHU KHU JXLGHOLQH UDQJH VKRXOG
EH DW WKH ERWWRP� PLGGOH RU WRS RI WKDW JXLGHOLQH UDQJH� 7KH
*RYHUQPHQW VLPSO\ VXEPLWV WKDW 'HIHQVH� WKH 'HIHQVH FRXQVHO
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KDV QRW VXEPLWWHG DQ\ UHDVRQV WKDW OHJDOO\ MXVWLI\ D GRZQZDUG
GHSDUWXUH RU DQ\ RWKHU VHQWHQFH RXWVLGH RI WKH DSSOLFDEOH
JXLGHOLQH UDQJH� ZKLFK LV �� WR �� PRQWKV�

)URP WKH IRUHJRLQJ FROORTX\ LW DSSHDUV WKDW WKH GLVWULFW FRXUW
PLVXQGHUVWRRG ERWK WKH SXUSRVH DQG IXQFWLRQLQJ RI WKH *XLGHOLQHV�
GHVSLWH WKH *RYHUQPHQW¶V FOHDU H[SODQDWLRQV LQ LWV EULHI DQG DW DUJXPHQW�
$V WKH 3ROLF\ 6WDWHPHQW RI WKH 6HQWHQFLQJ 5HIRUP $FW RI ���� H[SODLQV�
³WKH $FW¶V EDVLF REMHFWLYH ZDV WR HQKDQFH WKH DELOLW\ RI WKH FULPLQDO
MXVWLFH V\VWHP WR FRPEDW FULPH WKURXJK DQ HIIHFWLYH� IDLU VHQWHQFLQJ
V\VWHP�´ 8QLWHG 6WDWHV 6HQWHQFLQJ&RPPLVVLRQ�*XLGHOLQHV0DQXDO� &K�
�� 3W�$� LQWUR� 7R DFKLHYH WKLV JRDO� &RQJUHVV VRXJKW KRQHVW\ LQ
VHQWHQFLQJ� )XUWKHUPRUH� LW ³VRXJKW UHDVRQDEOH XQLIRUPLW\ LQ VHQWHQFLQJ
E\ QDUURZLQJ WKH ZLGH GLVSDULW\ LQ VHQWHQFHV LPSRVHG IRU VLPLODU FULPLQDO
RIIHQVHV FRPPLWWHG E\ VLPLODU RIIHQGHUV�´ ,G� $QG� &RQJUHVV ³VRXJKW
SURSRUWLRQDOLW\ LQ VHQWHQFLQJ WKURXJK D V\VWHP WKDW LPSRVHV DSSURSULDWHO\
GLIIHUHQW VHQWHQFHV IRU FULPLQDO FRQGXFW RI GLIIHULQJ VHYHULW\�´ ,G� $V WKH
*RYHUQPHQW SRLQWHG RXW DW WKH VHQWHQFLQJ KHDULQJ� WKH JXLGHOLQHV DFKLHYH
WKHVH JRDOV WKURXJK D VHQWHQFLQJ VFKHPH WKDW WDNHV LQWR DFFRXQW ERWK WKH
DPRXQW RI ORVV� DQG WKH GHIHQGDQW¶V UHODWLYH ODFN RI FULPLQDO H[SHULHQFH�

,W IXUWKHU DSSHDUV WKDW WKH GLVWULFW MXGJH SHUFHLYHG WKDW KLV SHUVRQDO
YLHZV DQG V\PSDWKLHV ZHUH DSSURSULDWHO\ IDFWRUHG LQWR WKH GHSDUWXUH
FDOFXOXV� 7KH\ ZHUH QRW� 6HH 8QLWHG 6WDWHV Y� 3XOOHQ� �� )��G ���� ���
��WK &LU� ����� �VWDWLQJ WKDW WKH JRDO RI WKH 6HQWHQFLQJ 5HIRUP $FW ³LV WR
SODFH IHGHUDO VHQWHQFLQJ RQ DQ REMHFWLYH� XQLIRUP� DQG UDWLRQDO �RU DW OHDVW
DUWLFXODEOH� QRQLQWXLWLYH� EDVLV´ DQG WR GR DZD\ ZLWK SUH�JXLGHOLQHV
GLVFUHWLRQDU\ VHQWHQFLQJ�� $QG , ZRXOG VXEPLW WKDW� DOEHLW D UHODWLYHO\
³VPDOO´ ILQDQFLDO ORVV WR WKH 8QLWHG 6WDWHV 7UHDVXU\� LW LV VWLOO IUDXG RQ WKH
8QLWHG 6WDWHV *RYHUQPHQW DQG WKH FLWL]HQV RI WKLV FRXQWU\� 7KH GLVWULFW
MXGJH DQG , PD\ VHH WKH PDWWHU GLIIHUHQWO\� EXW DJDLQ WKH 6HQWHQFLQJ
*XLGHOLQHV UHPRYH VXFK D SKLORVRSKLFDO GHEDWH IURP WKH VHQWHQFLQJ
FDOFXOXV�
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